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WHEN FICTION OF CORPORATE 
ENTITY MAY BE DISREGARDED 





It is only when necessary in furtherance 
of justice, and usually when there are ele- 
ments of fraud or estoppel, that corporate 
entity may be disregarded, either at law 
or in equity. 

But there is no doubt that courts, both 
law and equity, will disregard the fiction 
of corporate entity apart from the mem- 
bers of the corporation when it is at- 
tempted to be used as a means of accom- 
plishing a fraud or an illegal act (14 
C. J. 61). 

The fiction of corporate entity has been 
disregarded in order to do justice in de- 
termining right and liabilities where the 
same persons have associated themselves 
together under corporate names and or- 
ganizations for the purpose of carrying out 
several branches of a single common en- 
terprise, and that the legal fiction of dis- 
tinct corporate existence may be disre- 
garded in a case where a corporation is so 
organized and controlled and its affairs 
are so conducted as to make it merely an 
instrumentality or adjunet of another cor- 
poration (14 C. J. 62). 

However, unless the facts show that such 
separate corporate existence is a mere 
sham or has been used as an instrument 
for concealing the truth, a holding corpor- 
ation will be treated as a separate entity. 

In the article on Corporations in 14 C. 
J., 2, written for the most part by the late 
William R. Clark, who before his death 
had made an enviable reputation as a law 
writer, the general doctrine that for most 
purposes a corporation becomes in law a 
legal entity or artificial person entirely 
distinct from its members and its officers 
is stated, and it is added that ‘‘this doc- 
trine applies even in the case of a corpora- 





tion sole or a corporation aggregate whose 
shares are all owned by one or a few per- 
sons. And the rule applies as well where 
the stock of a corporation is owned partly 
or entirely by another corporation as 
where it is owned by natural persons, so 
that there is no identity between a corpora- 
tion owning practically all of the stock in 
another corporation and the latter corpor- 
ation’’ (14 C. J., 68). 

The fact that all the stock of one cor- 
poration is owned by another corporation 
does not make it any the less a corporation 
and, legally speaking, the two companies 
are separate and distinct (Exchange Bank 
of Macon v. Macon Construction Co., 97 
Ga. 1, 25 Southeastern, 326; see also the 
able opinion of Mr. Justice (Now Gov- 
ernor) Miller, in Palmer v. Ring, 113 A. 
D., 643, 99 N. Y. Supp., 290). The two 
corporations are, legally speaking, separate 
and distinct entities and different personal- 
ities in the eye of the law, though the one 
may own the entire stock of the other. The 
rule would, however, be different if one 
corporation caused the other to be organ- 
ized, and maintained it as a mere depart- 
ment, agency or bureau of the parent com- 
pany (Interstate Telegraph Co. v. Balti- 
more & Ohio Telegraph Co., 51 Fed. 49, 
aff’d 54 Fed. 50; ef. Quaid v. Ratkow- 
sky, 183 A. D., 428, 170 N. Y. Supp., 812, 
aff’d without opinion, 224 N. Y. 624). 

While the fiction of corporate entity or- 
dinarily must be strictly observed, for sev- 
eral years past we have noted a growing 
indisposition on the part of courts, espe- 
cially in equity and bankruptcy, to permit 
the doctrine of corporate entity to be em- 
ployed either as a cloak for or an instru- 
mentality of fraud, or in order to cireum- 
vent successfully some statute or contract- 
ual obligation (In re Watertown Paper 
Co., 169 Fed. 252; McCaskill Co. v. United 
States, 216 U. S., 504; Garrigues Co. v. 
International Agricultural Corporation, 
159 A. D., 877; see also article ‘‘Piercine 
the Veil of Corporate Entity’’, 12 Colum- 
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bia Law Review, 496, June, 1912.—N. Y. 
Law Jour., Nov. 10, ’22). 

In the case of Ilinois Central R. Co. v. 
Buchanan (88 S. W. 312, 27 Ky. Law Rep., 
1215), where a railroad hospital association 
was organized as a corporation independ- 
ent of the railroad company, but by its 
articles its directors were declared to be 
certain officers of the railroad company, 
and all employes of the railroad were made 
members, it was held that the hospital cor- 
poration was a separate and distinct or- 
ganization from the railroad company and 
that the latter was not liable for the con- 
duct of the hospital directors nor for the 
negligence of physicians or attendants of 
the hospital in treating railroad employees. 

In the case of In re Watertown Paper 
Co. (169 Fed. 252, 94 C. C. A., 528) the 
stockholders of a paper company caused 
the organization of a pulp company, with 
funds advanced by the paper company, 
but for the account of its stockholders, and 
while the two corporations mingled their 
affairs, the paper company purchasing its 
pulp from the pulp company, and the con- 
trolling stockholders regarding the two 
corporations generally as different depart- 
ments of their business ete., it was held 
that the separate existence of such corpora- 
tions was not fraudulent, nor were they so 
conducted as to make one a mere adjunct 
of the other, so as to prevent the recovery 
of claims of the pulp company against the 
paper company. 

In the recent case of Bethlehem Steel Co. 
v. Raymond Conerete Pile Co. (118 Atl. 
279), the Court of Appeals of Maryland, 
while recognizing that the circumstance 
that all the stock of one company is held by 
another company does not constitute it any 
the less a genuine corporation, held, how- 
ever, that where there is fraud or some 
other equally good ground for such action 
a court in furtherance of justice may go 
behind the legal entity and for certain pur- 


poses treat the corporation and the owners ° 


of its capital stock as identical in the eye 
of the law. : ' 





CHARACTER OF CHRISTMAS CLUB 
DEPOSITS 


The case of Re Hanover Trust Co. (135 
N. E. 166, 21 A. L. R. 1126), decided by 
the Supreme Judicial Court of Massa- 
chusetts, fixes the character of Christmas 
Club deposits as that of savings deposits, 
in the particular instance. This seems to 
be a ease of first impression, and it is of 
considerable importance, especially in those 
states which treat the commercial and sav- 
ings departments of banks and trust com- 
panies as distinct and independent. 

The rules of the Christmas Club in the 
Hanover Trust Co. provided that the book 
must be presented when making a deposit, 
that there could be no withdrawals before 
the final due date, and that the book must 
be surrendered immediately afterwards. 

Statutes of Massachusetts provide, in sub- 
stanee, that every trust company receiving 
deposits which are to be withdrawn only 
on presentation of the pass book, or other 
similar receipt permitting deposits and 
withdrawals to be entered thereon, or 
which at the option of the trust company 
may be withdrawn at the expiration of a 
stated period after notice, or in any way 
where the public might be led to believe 
that such deposits are received under the 
same conditions as deposits in the savings 
banks, shall have a savings department; 
that such deposits shall be placed in the 
savings department ; and that such deposits 
shall not be mingled with other money of 
the corporation. 

Under the facts and law as stated, the 
Court held that the Christmas Club de- 
posits belonged to the savings, and not to 
the commercial department on liquidation 
of the trust company, within the express 
provisions of the statutes. 

And further: ‘‘In addition to this, it 
appears that the deposits were solicited and 
received by the trust company in a man- 
ner which led the publie to believe they 
were received as savings deposits. They 
were solicited through advertisements, and 
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were regarded by the,depositors as such; 
and the printed statement on the coupon 
in the deposit book would naturally lead 
the depositor to believe that they were sav- 
ings deposits.’’ 








NOTES OF IMPORTANT DECISIONS 


REMOVAL OF CAUSE WHEN NEITHER 
PARTY IS CITIZEN OF STATE WHERE AC- 
TION BROUGHT.—Contrary to the rule here- 
tofore prevailing, the Supreme Court of the 
United States in Lee v. Chesapeake & O. R. 
Co., 438 Sup. Ct. 230, holds that where a citizen 
of one state brings suit against a citizen of 
another state in a court in a state of which 
neither is a citizen, such cause is removable to 
the Federal District Court in which the county 
where the action is pending is located. A por- 
tion of the Court’s opinion, written by Mr. Jus- 
tice Van Deventer, is as follows: 

“The plaintiff's contention to the con‘rary 
is predicated largely on a decision by this 
court in Ex parte Wisner 203 U. S. 449, 27 
Sup. Ct. 150, 51 L. Ed. 264, which, it must 


tween the provision defining the general ju- 
risdiction of the Circuit Courts and the one 
relating to the venue of suits originally be- 
gun in those courts. But as the decision was 
not fully and expressly overruled, it has been 
a source of embarrassment and confusion in 
other courts. We had occasion to criticise it 
in General Investment Co. v. Lake Shore & 
Michigan Southern Ry. Co., supra, and now 
on further consideration we feel constrained 
to pronounce it essentialiy unsound and de- 
finitely to overrule it. 

“In this connection it should be observed 
that the opinion in Re Moore is cpen to the 
criticism that it seemingly assumes that, 
where neither party is a resident of the dis- 
trict, the removal, to be effective, needs the 
plaintiff's assent. We find no support for 
such an assumption in the provisions we are 
considering. Under them, as before indicat- 
ed, the exercise of the right of removal rests 
entirely with the defendant and is in no 
sense dependent on the will or aquiescence 
of the plaintiff. The opinion in Re Moore 
is qualified accordingly.” 


DRIVER NEED NOT HAVE SUCH CON- 


be conceded, is not in accord with the views 
expressed in this opinion. In that case the 
facts were like those here and the same 
statutory provisions were involved. These 
provisions were then part of tne Act of 
August 13, 1888, c. 866, 25 Stat. 433, but, as 
respects the matter now under consideration, 
their meaning has not been changed by their 
inclusion in the Judicial Code. In that case 
it was ruled that the provision, now embod- 
ied in section 51, respecting the venue of 
actions originally begun in the Circuit (now 
District) Courts was strictly jurisdictional, 
could not be overcome even by the consent 
of both parties, and affected removals ac- 
cordingly. The ruling proceeded on the the- 
ory that this was a right, if not a necessary, 
conclusion, inasmuch as the general purpose 
of Congress in adopting the act of 1888 was 
to contract the jurisdiction of the Circuit 
Courts. The decision was given in 1906 and 
was a departure from what had been said 
of the same provisions in prior cases, nota- 
bly Mexican National R. R. Co. v. Davidson, 
157 U. S. 201, 208, 15 Sup. Ct. 563, 39 L. Ed. 
672, and Sweeney v. Carter Oil Co., 199 U. 
S. 252, 259, 26 Sup. Ct. 55, 50 L. Ed. 178. 
Much that was said in the opinion was soon 
disapproved in Re Moore, 209 U. S. 490, 
28 Sup. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164, 
where the court returned to its former rul- 
ings respecting the essential distinction be- 





TROL OF AUTOMOBILE AS TO PRECLUDE 
POSSIBILITY OF COLLISION AT RAILROAD 
CROSSING.—The law in this respect as laid 
down by the Supreme Court of Iowa, in Dom- 
brenos v. Chicago, R. I. & P. R. Co., 191 N. W. 
158, appears from the following quotation 
taken from the Court’s opinion: 

“According to the testimony of appellant 
and a companion who was with him, the car 
was traveling at a moderate rate of speed, 
and the attempt made by him to avoid a 
collision was very nearly sucessful. He 
turned the bus in the direction the train was 
going, and the side of the automobile collided 
with the left side of the engine. The morn- 
ing was sloppy, and it is not improbable that 
appellant’s car skidded to some extent. Ac- 
cording to his testimony, he saw the ap- 
proaching train immediately after he passed 
beyond the brick building, and instantly 
turned the automobile to the left for the 
purpose of avoiding a collision. He was 
not bound to drive at a rate of speed, when 
approaching the crossing, or to have his 
car under such control as to preclude the 
possibility of a collision. He could not ex- 
ercise infallible judgment. The question, 
upon the whole record, is whether, in ap- 
proaching the crossing and in what he did 
to prevent the accfdent after he saw the ap- 
proaching train, he exercised reasonable 
care.” 
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CONFESSIONS OF ERROR IN CRIMI- 
NAL CASES 


By Frank Swancara 


Some of the appellate courts, acting in 
accord with a desire to minimize their 
labors, have adopted the rule that on an 
unequivocal confession of error by ap- 
pellee or defendant in error the judgment 
will be reversed. In criminal cases, it is 
the practice, in some jurisdictions, to re- 
verse a judgment of conviction without 
further consideration or comment, when a 
confession of error is filed. Some courts 
which usually follow this practice, depart 
from it under certain circumstances. In 
North Carolina it is the practice of the 
appellate court carefully to examine the 
record before setting aside a conviction of 
crime, whether error has been confessed 
or not. State v. Stevens, 153 N. C. 604, 
69 S. E. 11. 

In one Oklahoma ease the Attorney Gen- 
eral filed a confession of error, and the 
Court said, noting that fact, that the cause 
is ‘‘therefore’’ reversed. Brasheers v. 
State, 192 Pace. 433. In a later case in 
that state, the Court, in reversing the judg- 
ment, justified itself by the record, and did 
not base its action solely on the fact that 
there was a confession of error. Hender- 
son v. State, 197 Pac. 720. In the opinion, 
the Court said: 


‘‘The record supports the allegations 
of the Attorney General’s confession. 
This Court is of the opinion that the 
confession of error is well founded in 
law, and that the same should be sus- 
stained, * * *,’”’ 

In another recent case, in that state, the 
Court said that ‘‘a reading of the record 
bears out the Attorney General’s con- 
tention.’’ Green v. State, 193 Pac. 1077. 

In North Carolina, the Court in State v. 
Stevens, supra, said: 

‘“While the opinion of the state’s at- 
torney has much weight with us, it is 








our practice to examine the record care- 

fully ourselves before setting aside a con- 

viction for crime and directing another 
trial.’’ 

It is not the purpose of this article to 
show what the practice is in various states. 
The writer desires to comment only on the 
practice of reversing a judgment in a crim- 
inal case solely on the ground that the At- 
torney General has filed a confession of 
error, and doing so without consideration, 
investigation, opinion or comment. Such 
appellate practice is vicious. The North 
Carolina ease and the late Oklahoma cases 
have been cited to show that all courts do 
not follow it, and no Court is required to 
do so. 

Confessions of error by the Attorney 
General, instead of being looked upon or 
treated with favor, ought to be disre- 
garded. The very filing of them is a cir- 
cumstance sufficient to raise a doubt con- 
cerning the good faith of the official acting, 
for the reason that but seldom is a con- 
fession of error filed. It is generally not 
filed, even when the record, in the case on 
review, shows palpable errors. Every vol- 
ume of reports is likely to contain criminal 
eases which have been reversed where the 
Attorney General did not file a confession 
of error, but apparently, and in fact, 
sought an affirmance, or directed or per- 
mitted his assistants to prepare briefs on 
behalf of the state. A confession of error 
unexpectedly appearing in any particular 
ease ought not to be weleomed with opened 
arms (and closed eyes) by the Court. Be- 
fore adopting this infant left on its door- 
step, or bench, the Court should first as- 
certain whether it is a legitimate offspring 
of the record. There should at least be ‘‘a 
reading of the record’’ by the Court, as 
there was in the Oklahoma ease cited. 

It is not probable that any Attorney 
General will assume, or usurp, judicial 
functions and reverse, or seek to reverse, 
a conviction by the use or filing of a con- 
fession of error, in the ordinary case. 
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Where the accused is a stranger in the 
community, or where he is unpopular, or 
where no particular part of the populace 
would be pleased with a reversal, the At- 
torney General willingly permits the Court 
to investigate the merits of each assign- 
_ment of error. — 

There is, however, some danger that at 
some time an Attorney General may be 
corrupt, intimidated, or coerced, and on 
that account exercise what is, in effect, a 
pardoning power for the benefit of a crimi- 
nal, or of criminals, having a ‘‘pull’’ with 
him or his associates. The Attorney Gen- 
eral is not a king that can do no wrong. 
He may err, either corruptly or ignorantly, 
as any other person. He is not immune 
from fault because he is an official. Offi- 
cers of greater importance than he have 
been guilty of high crimes and misde- 
meanors. There is no reason why judges, 
who are quick to perceive guilt in other 
individuals, should assume that an Attor- 
ney General lacks capacity for crime, dis- 
honesty or mistake. That officer is not, 
mentally and morally, a perpetual baby. 
Like other individuals, he may be shrewd 
enough, or corrupt enough, to exercise 
willingly his power to enable criminals to 
escape punishment. He may be weak 
enough to be coerced into filing a confes- 
sion of error, or a document so denomi- 
nated. And even when acting honestly, 
a faulty judgment may be sufficient to 
produce the same result. 

The ‘‘pardoning power’’ of the Attor- 
ney General exists only in any jurisdiction 
where a criminal conviction is reversed 
solely because such officer has filed a con- 
fession of error. In such cases all the 
Court does is to observe: that such a con- 
fession of error has been filed, and, with- 
out further consideration order a reversal, 
without directions. The Court will not, 
as was done in State v. Stevens, supra, 
“examine the record.’’ 

The Court following such practice is not 
exercising any judicial functions. It only 
takes the position of a servant, or slave, of 








the Attorney General, and proceeds to obey 
his command to nulify a judgment of con- 
viction. The command is made, of course, 
indirectly in an innocent appearing con- 
fession of error. 

The Attorney General may not have 
acted judically. He may have filed the 
document arbitrarily. If he did act hon- 
estly, and believed that there is error in 
the record, then the Court is merely adopt- 
ing his opinion. There is no reason for 
giving his opinion such weight that it is 
adopted without the Court’s making any 
examination of its own of the record. That 
opinion is ohviously contrary to that of 
the trial judge who made the alleged er- 
roneous rulings at the trial, and was not 
convinced that error was committed when 
a motion for new trial was disposed of, after 
argument on the point or points involved. 
The opinion must also be contrary to that 
of the prosecuting attorney who asked for 
the rulings supposed, on review, to be 
erroneous. It is anomalous to presume 
that the Attorney General is always right 
when he files a confession of error, when 
he is held to be sometimes wrong when he 
does not. 

What is the result? The judgment is 
reversed, of course, but that is not all. 
The real ultimate result is, generally, that 
the ease is dismissed when it again reaches 
the trial court, and the defendant then has 
all the benefits of a pardon without the 
stigma attached to a governor’s pardon, 
and is in a position to hold himself out 
as innocent and as having been persecuted 
by an ambitious prosecuting attorney. 

Of course, if the criminal action is a 
petty larceny case it is not apt to be dis- 
missed after reversal, but it would not be 
that kind of a case. In such eases, and 
eases involving unpopular offenses, Attor- 
neys General do not hasten to exhibit can- 
dor, to parade their sense of justice, or to 
save time and labor for the appellate court 
by filing a confession of error. They do 
this only in capital cases, as a general rule, 
and then, there is a possibility, if not a 
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probability, that they do so only when 
the accused is influential or has influential 
friends. In such cases there is no new 
trial. The taxpayers were unduly bur- 
dened in paying the expenses of the first 
trial. After reversal it is likely that there 
is a new incumbent, not familiar with the 
evidence in the case, in the office of prose- 
euting or district attorney. Indignation 
over the crime has died out, and the public 
does not object to having the case dis- 
missed, because it will save money to tas- 
payers. 

In the jurisdictions, if any there are, 
which follow the rule herein complained of, 
the Attorney General knows that his con- 
fession of error will have all the effect 
of a pardon, or of a failure to prosecute in 
the first instance. The convicted appellant 
or plaintiff in error and his friends also 
know this. They naturally observe that 
it is more expedient to try to ‘‘fix,’’ coerce 
or intimidate the Attorney General, and 
secure the filing of a confession of error, 
than to influence the Governor after an 
affirmance and obtain a pardon. The 
method indicated is more expedient because 
more effective. There is no publicity at- 
tached to the proceeding. The Attorney 
General is not hampered, or held in check, 
by a board of pardons that may ‘‘want to 
be shown.’’ He is not subject to public 
criticism, as is a Governor who is generous 
in granting pardons. He can act secretly, 
so far as the public is concerned. 

When a failure of justice, due to the fil- 
ing of a confession of error, becomes 
known, if it ever does, the public believes 
that the reviewing court reversed the case 
beeause the prosecuting attorney committed 
some blunder or the trial court made some 
unfair rulings. The prosecuting or dis- 
trict attorney, who is always expected to 
secure results, is most likely to receive the 
blame. If the case is dismissed, and no 
new trial is had, the public is indifferent or 
criticizes the prosecutor for dropping the 
proceedings. The publie never knows that 
the Attorney General had anything to do 





with the final outcome. The secret remains 
with him and the accused. The reviewing 
court, and its personnel, simply thinks it 
followed good appellate practice in revers- 
ing on the sole ground that there had been 
filed a confession of error.- It is an easy 
way of catching up with the docket. 

The secrecy, above indicated, makes it 
impossible to ascertain what motives caused 
the Attorney General to file a confession of 
error, in a case where the record does not 
clearly justify the confession For the 
same reason, it is impossible to demon- 
strate by the analysis of concrete cases the 
soundness of the observations herein set 
forth. 

Considering the activities of a certain 
hooded order which may include in its mem- 
bership some public officials—the murders 
which are committed in times of industrial 
warfare, possibly by members of an organi- 
zation that is influential with certain officers 
of the law, and considering, also, crimes 
in high places, as sometimes hinted in the 
press—actual cases may arise in which the 
appellate court would permit or cause 
crime to go unpunished, and justice to be 
suppressed, if it reversed a criminal con- 
viction for no other reason than that the 
Attorney General had filed a paper en- 
titled ‘‘Confession of Error.’’ 

There are other reasons why a Court 
should examine a case before reversing the 
judgment. The alleged errors confessed 
may not be errors after all. Again, the 
error confessed may have been harmless 
error. The evidence may have been amply 
sufficient to justify the conviction, and the 
confessed errors may not have been such as 
to deprive the accused of any substantial 
right, in which case an affirmance might 
have resulted if the confession of error 
had not been filed and the case reversed 
solely on account of it. If an appellate 
court will reverse a case simply because 
the Attorney General says there is error, 
that official may confess error that the ap- 
pellant has not assigned. 

It was no idle fancy that prompted the 








ot 








CENTRAL LAW JOURNAL 207 





Vol. 96 





writer of the text of 17 Corpus Juris, 369, 
to say that some courts reverse on a con- 
fession of error ‘‘without further consid- 
eration or comment.’’ It is actually done, 
and sometimes under circumstances where 
the bar would not expect it. The writer 
of this paper, having been a law clerk in 
the office of a district attorney several 
years ago, is somewhat familiar with the 
record of a case upon which he did some 
work. Seven defendants were charged 
with, and placed upon trial for, murder 
in the first degree. Two of them were 
convicted of voluntary manslaughter. 
An imposing array of counsel, that had de- 
fended them at the trial, sued out a writ 
of error in their behalf. They prepared 
and filed, as would be expected, a volum- 
inous brief in the court of review. The 
Attorney General, then in office, did not 
file a confession of error. With the aid 
of two assistant Attorneys General he pre- 
pared and filed an able and exhaustive 
brief upon behalf of the people. They 
stated therein that they ‘‘conscientiously 
believe that the defendants * * * had a 
fair and impartial trial and that the ver- 
dict of the jury should be affirmed.’’ After 
that the plaintiffs in error filed their reply 
brief. This was done on April 13, 1917. 
Apparently, and in fact, the status of the 
case was then such that the reviewing 
court could take it up, and consider the 
errors assigned and argued. But did it 
ever do so? 

On the date last mentioned, a new At- 
torney General was in office. On Septem- 
ber 27, 1917, notwithstanding the status 
of the case as above described, the new At- 
torney General, acting by himself only, 
filed a Confession of Error. 

On January 7, 1918, the reviewing court 
filed the following per curiam opinion in 
the case: 

‘*Plaintiffs in error were convicted of 
voluntary manslaughter, and sentenced 
to serve terms in the penitentiary. They 
have assigned and argued numerous al- 
leged errors occurring in the trial of the 











cause, which they claim entitle them to 
a reversal of the judgment. The prose- 
cution, acting through the Attorney Gen- 
eral, has filed a confession of error and 
askes for a reversal of the judgment. 
Under these circumstances, it is not in- 
cumbent upon us to investigate the 
record and determine as to the correct- 
ness of his conclusions. We therefore re- 
verse the judgment and remand the 
cause, ’’ 


This is the opinion in Richardson v. Peo- 
ple, 69 Colo. 155, 170 Pac. 189, and the 
entire opinion. 

It happens that the published report of 
that case makes no mention of the first 
Attorney General, nor does it contain the 
name of such Attorney General or the 
names of his two assistants, in the usual 
space given to names of attorneys appear- 
ing in the case. This is apt to give the 
reader of that opinion, and the matter pub- 
lished in connection therewith, the impres- 
sion that no one appeared in the Supreme 
Court on behalf of the people except the 
one Attorney General who filed the confes- 
sion of error. The truth is that the same 
attorneys appeared on behalf of the people 
in the Richardson case as in the Lawson 
ease. The published report of Lawson v. 
People, 63 Colo. 270, 165 Pac. 771, contains 
the names of all such attorneys. In the 
Lawson ease, too, there was a confession of 
error, but that case was not reversed solely 
on that aecount. 

In the Lawson ease, the following ap- 

pears in the opinion: 

“‘The present Attorney General has 
filed confession of error * * *. In such 
case, it appears to have been the uniform 
practice of this Court to reverse the case 
upon his confession of error, without 
giving it further consideration. We 
would do so here, were it not for the 
fact that the former Attorney General 
filed herein, during his term of office, a 
very able and exhaustive brief upon be- 

half of the people, in support of the 
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regularity of the conviction. In such 
circumstances, we think it the better 
practice to pass upon some of the assign- 
ments of error, or one of them at least, 
upon which the present Attorney Gen- 
eral has confessed error.’’ 


No doubt the Court was right upon the 
matter of ‘‘the better practice.’’ But 
‘‘the better practice,’’ according to its own 
opinion, was not followed in the later case 
of Richardson v. People, supra. In the 
earlier case of Zancannelli v. People, 63 
Colo. 252, 165 Pac. 612, the Court appears 
to have reviewed the case, in the usual 
way, although the Attorney General filed 
a confession of error. The practice sud- 

* denly followed in the Richardson case seems 
anomalous. 

The reason for the Court’s action in the 
Richardson case may, it seems, be discov- 
ered in the later case of Soto v. The People, 
64 Colo. 528, 173 Pac. 339. It is there said, 
and the correctness of the statement is not 
questioned, that the Attorney General has 
the ‘‘eontrol’’ of the ease. The control, 
however, exists also where he seeks an 
affirmance of the judgment, and the Court 
never affirms a judgment of conviction 
merely because the Attorney General de- 
sires it. There is no ‘‘eontrol’’ over the 
judgment of the appellate court. In Webb 
Sumner Oil Mill v. Southern Coal Co. 
(Miss.), 91 So. 698, the Court said: 


‘‘The mere confession of error does 
not necessitate the reversal of the judg- 
ment or decree appealed from.’’ 


A good reason is added for the state- 
ment. 

If it should become true that courts re- 
verse a criminal case solely because a con- 
fession of error is filed, the bar in general, 
and prosecuting attorneys in particular, 
should seek to remedy the situation. 

In any case the correctness or propriety 
of a confession of error should be verified 
by the Court itself, before reversing a 
judgment. If a former Attorney General 
has already filed a brief in support of the 





judgment, a confession of error by a sec- 
ond Attorney General should not be per- 
mitted to be filed, much less should it be 
entertained, and still less should it be al- 
lowed to serve as a pardon and as a verdict 
of not guilty as to the convicted criminal. 


THE SCUTTLING OF SHIPS 
POSITION OF INNOCENT MORTGAGEES 


By Donald MacKay 


The cases of Samuel & Coy v. Dumas, 
39 T. L. R. 154 and Graham Joint Stock 
Co. v. Merchants Marine Insurance Co., 
Ltd., 39 T. L. R. 159, lately decided by the 
Court of Appeal not only raise questions 
of great importance in the law of Marine 
Insurance and insurance generally, but 
concern very specially the position of 
mortgagees of ships. Both cases relate to 
vessels which were cast away with the con- 
nivance of their owners, and consequent 
claims against underwriters by mortgagees. 
We propose to analyze the judgments given 
under the following heads: 


(1) Title to Sue 


In the case of Samuel & Co. v. Dumas, 
the policy was in name of Insurance Brok- 
ers and they claimed to sue on behalf of 
the mortgagee. Deposition was made by 
the brokers that the policy which ex facie 
did not disclose any particular interest was 
taken out to cover the separate interests of 
both mortgagor and mortgagee. In many 
eases it has been held that an insurance of 
the two separate interests can be effectively 
made in the one document; and though the 
Court differed in opinion as to the effect 
of such an insurance in Ebsworth v. Alli- 
ance Marine Insurance Co., L. R. 8 C. P. 
596, yet they agreed as to the possibility 
of its being competently so effected. 

It was urged that the mortgagee was 
never separately insured, but was merely 
an assignee of the policy, subject therefore, 
to the equities affecting the mortgagor and 
disqualified in the circumstances existing 
from asserting any higher right to recover 
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the insurance money than the mortgagor 
could maintain. On the evidence, the 
Court held that the mortgagee was a party 
to the contract and sustained his title to 
sue on the policy. 

The test whether a person with an in- 
surable interest at the time of the loss can 
sue on the policy is stated by Arnould (Ma- 
rine Insurance, 9th Edn., p. 235) on these 
words: ‘‘The true rule then would appear 
to be, that any party to whom an interest 
in the property insured doth may or shall 
appertain at any time during the pendency 
of the risk may under the general words 
by subsequent adoption take advantage of 
the policy to protect such interest if it ap- 
pears from extrinsic evidence that the per- 
son directing the policy to be effected in- 
tended at the time to protect this particular 
interest or at any rate to protect the in- 
terests generally of the parties who should 
ultimately appear to be concerned. The 
onus of proving that the plaintiff’s interest 
was intended to be insured under these 
general words is on him.’’ In Dumas case 
(supra) that onus was held to have been 
discharged. 

The same question of title was the crucial 
point in the Graham Joint Stock Co. case. 
The policy there had been effected on the 
instructions of the mortgagor’s attorney 
through brokers who inter alia wrote to the 
mortgagees that they were holding the poli- 
cies ‘‘to your order to the extent of your 
interest in the vessel, subject to our lien 
for unpaid premiums and to having the 
right to cancel the policies should the pre- 
miums not be paid, it, of course, being un- 
derstood that we should not so act without 
first advising you.’’ 

Under the relative mortgage agreement 
there were provisions securing that the 
mortgagees should obtain right to the in- 
surance policies. One clause was in these 
terms: ‘‘ All policies of insurance on which 
the premiums have been fully paid over 
the hull, machinery and appurtenances of 
said steamship shall be suitably endorsed 
in favor of the mortgagees and shall be 





lodged either with them along with the 
mortgage, or with Messrs, Joseph W. Hobbs 
& Co. (the brokers above referred to) on 
their behalf, in which event the said Messrs. 
Hobbs shall address to the mortgagees a 
letter stating the details of the policies and 
acknowledging that they are held to the 
order and on behalf of the mortgagees.”’ 
The Court were of opinion that the clear 
intention, as expressed in the mortgage 
agreement was that the interest of the 
mortgagees should be a derivative interest 
and not an independent separate interest. 
The policy was never endorsed, but that 
was regarded as an overlook. It was clear 
that the mortgagees were not direct parties 
to the contract of insurance and conse- 
quently their claim was disallowed. The 
following passage from the opinion of Lord 
Justice Secrutton summaries the position : 


‘“T have come to the conclusion that the 
mortgagor’s attorney gave instructions 
to insure on behalf of the mortgagor, the 
mortgagees’ interest being protected by 
an assignment of a charge on the policy, 
and an irrevocable power of attorney to 
sue on it in the name of the mortgagor. 
I think that there were not two separate 
insurances, one by the mortgagor, who 
could sue on it for the whole amount, 
and one by the mortgagees to the amount 
of their mortgage debt, but one insur- 
ance by the mortgagor intended to cover 
the interest of the mortgagees by assign- 
ment, and an irrevocable power of attor- 
ney to sue in the mortgagor’s name. If 
this is the true finding, the mortgagees’ 
title is that of the mortgagor, and their 
claim is defeated by the mortgagor’s mis- 
conduct.”’ 


(2) Position of Mortgagee When Vessel 
Deliberately Cast Away—Small’s Case 
In the ease of the Graham Company, the 

Court were not under the necessity of con- 

sidering this point, but in the case of Sam- 

uel & Coy v. Dumas they went on to deal 
with it, for there the policy was effected 
directly on behalf of the mortgagees and 
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not merely assigned to them in security. 
The majority of the Court thereupon found 
that the question was not open for consid- 
eration, being foreclosed by the decision 
in Small v. United Kingdom Marine Mu- 
tual Insurance Association, 1897, 2 Q. B. 
311. In that case a ship was scuttled by 
its master, who was one of three co-owners, 
the other two being innocent of the scut- 
tling. Small, a mortgagee, sued on the 
policy for the loss of the ship. Whether 
the mortgagee could recover was ordered 
to be argued as a preliminary point on the 
assumption that the master had wilfully 
east away the ship. Mr. Justice Mathew 
held that the mortgagee’s position was 
analogous to that of a co-owner and that 
he could reeover for barratry even without 
the general words of the policy. On ap- 
peal the further point was raised that the 
wilful casting away by the master could 
not be barratry against the mortgagee, be- 
eause the master was not appointed by the 
mortgagee. Lord Esher took the view that 
there was a dilemma. Either the captain 
was the eaptain for the mortgagee, when 
his conduct was barratry; or he was not, 
when his admission of sea water was a peril 
of the sea. Lord Justice A. L. Smith 
thought that the master was the master of 
the mortgagee, and, therefore, his conduct 
was barratrous, but that if he was not, 
there was a loss by the admission of sea 
water by a stranger to the mortgagee, 
which was a peril of the sea. 

There were distinctions between the facts 
of that ease and the facts of Samuel & Co. 
v. Dumas, but in result the Court did give 
as one of the two grounds upon which the 
judgment proceeded, that, assuming that 
the master was not the servant of the mort- 
gagee, and his act in scuttling the ship 
consequently not an act of barratry, yet 
the mortgagee was entitled to recover, be- 
cause the loss of the vessel was due to a 
peril of the sea. 

(3) Perils of the Sea 

The majority of the judges who heard 

Samuel & Co. v. Dumas being of opinion 





that the case of Small was applicable, did 
not examine in detail the question whether 
the loss was due to a peril of the sea. Mr. 
Justice Serutton, however, did and he con- 
cluded that when a vessel is cast away by 
sea water, directly and intentionally ad- 
mitted by the owner so that the ship sinks 
the loss is not due to perils of the sea. In 
the Marine Insurance Act perils of the sea 
are defined as referring only to fortuitous 
accidents or casualties of the sea; not in- 
eluding the ordinary action of the wind 
and waves. His Lordship after reviewing 
the authorities thought it clearly estab- 
lished that to constitute a peril-of the sea 
there must be unforeseen and inevitable 
accident, not a contemplated and inevitable 
result and the peril must be of the seas, 
not merely on the seas. Whereas the wilful 
act takes from the catastrophe the acci- 
dental character which is essential to con- 
stitute a peril of the sea. 
(4) Causa Proxima Non Remota 

Lord Justice Serutton further pomted 
out that this familiar maxim of marine in- 
surance law is now taken as referring to 
the dominant or effective cause not neces- 
sarily the immediate cause (Leyland Ship- 
ping Co. v. Norwich Union Co., 1918 A. C. 
350). He examined the recent cases on the 
maxim both in Marine Insurance and 
Workmen’s Compensation practice and 
concluded that though the immediate cause 
was sea water the dominant and in the 
true sense of the maxim the proximate 
cause was the action of the owner. 

(5) Barratry 

The plaintiff’s claim against the under- 
writers in this respect was also in Lord 
Justice Secrutton’s opinion bad. He 
thought there was no loss by barratry. 
As Lord Mansfield said in Nutt v. Bour- 
dieu 1 T. R. 323, at p. 330), ‘‘the point 
to be considered is, whether barratry in the 
sense in which it is used in our Policies of 
Insurance, can be committed against any 
but the owners of the ship? It is clear 
beyond contradiction that it cannot. * * * 
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An owner cannot commit barratry. He 
may make himself liable by his fraudulent 
conduct to the owner of the goods, but not 
as for barratry.”’ 

Barratry can be committed by a mas- 
ter in person acting as navigator controll- 
ing the ship against a charterer who is 
charterer by demise and temporary owner 
of the ship. But an owner scuttling the 
ship, though he may commit an act in 
fraud of the mortgagee who is not in pos- 
session does not commit barratry as defined 
in the schedule to the Martine Insurance 
Act ‘‘every wrongful act committed by the 
master or crew to the prejudice of the 
owner.”’ 


(6) Effect of the Decisions on Small’s Case 


Lord Justice Serutton submitted two 
reasons why Small’s case was no longer 
authoritative where the owner was privy 
to the seuttling. (1) It was a case of a 
master navigating a ship, who was treated, 
as not less a master because he was a co- 
owner, i. e., in that instance the judgment 
proceeded on the ground of barratry; (2) 
Leyland’s case (supra) explains the mean- 
ing of proxima causa as dominant or effec- 
tive cause, so that where a stranger and 
still more an owner directly and inten- 
tionally lets sea water into a ship, the domi- 
nant effective or proximate cause of the 
loss is the deliberate action of the owner 
not any peril of the sea. 

On the other hand Lord Justice Eve 
said: ‘‘I eannot bring myself to hold that 
Small’s case does not cover the point 
argued in this ease. I think the Court did 
there decide that a wrong done to a ship by 
reason of which the sea had got into the 
ship and she had been sent to the bottom 
was a loss by perils of the sea, for which 
an innocent mortgagee could recover. In 
substance we are invited to decide the same 
point in a contrary sense and the invita- 
tion is one which a well settled and salutary 
rule prevents our accepting. If such con- 
trary sense is to be established, it must 
be by the final appellate tribunal.’’ That 





as already stated was the view of the 


majority. (7) Summary 


The judgments in those two cases of 
Samuel & Co. v. Dumas and Graham Joint 
Stock Co. appear to provide the following 
suggestions for mortgagees of ships: (1) 
that an endorsement of a policy in the 
mortgagor’s favor leaves mortgagees open 
to all the pleas which might be pleaded 
against mortgagors; (2) that preferably 
mortgagees’ interest should be insured by 
separate contract, and (3) that in view of 
the doubts expressed regarding Small’s 
ease it should be seen to that the Contract 
of Insurance covers the risk of the owner 
casting away the ship as well as barratry 
or perils of the sea in the stricter inter- 
pretations of these terms as laid down by 
Lord Justice Scrutton. 

From the point of view of underwriters 
on the other hand, their business will be 
to preserve the stricter reading of those 
terms, and only enlarge the risk for in- 
creased premium. 








NEGLIGENCE—INJURY TO CHILD IN DE- 
PARTMENT STORE PLAYROOM 


O’ROURKE v. MARSHALL FIELD & CO. 
138 N. E. 625 


Supreme Court of Illinois Feb. 21, 1923 


Where the declaration for injuries to a child 
charged that a department store owner main- 
taining a playroom for customers’ children neg- 
ligently caused and permitted the handhold on 
a rocking-horse to become loose and defective, 
evidence showing that the handhold pulled out 
of the horse, that it was not securely fastened, 
and became detached while the child was on 
the horse, was sufficient to establish a prima 
facie case of negligence, though there was no 
evidence of notice to owner of any defect. 


Frank P. Leffingwell, of Chicago, for appel- 
lant. 

George Pfirshing, of Chicago, for appellee. 

STONE, J. Appellee, by her next friend, 
brought an action in the superior court of Cook 
county against the appellant for personal in- 
juries. The declaration charged that the de- 
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fendant was possessed of, owning, managing, 
opera‘ing and conducting a certain store, retail 
establishment, and building located in the city 
of Chicago, and therein, on the fourth floor of 
the building a certain playroom or recreation 
room for children; that it buiit maintainel 
and conducted such playroom for the amuse 
ment, entertainment, and enjoyment of its 
customers and the public; that the plaintiff, 
who was a minor six years of age, was in said 
playroom at the invitation of the defendant 
and was playing with and riding on a certain 
rocking-horse in the possession of and main- 
tained by the defendant; that “the defendant 
negligently and carelessly, wrongfully caused, 
allowed, and permitted said horse or toy, to 
become defective, broken worn, weak, and un- 
protected and improperly constructed and 
maintained, and in particular with a loose, 
defective, broken, insecure, and improperly 
fastened handle or handhold or screw thereon,” 
and that the plaintiff, while riding on said 
horse and holding onto said handhold, did, on 
account of the negligence of the defendant, 
while exercising due care on her own part, fall 
and was thrown off the rocking-horse to the 
floor, whereby she was injured. Appellant filed 
a plea of general issue, and on a trial the jury 
returned a verdict for plaintiff, assessing her 
damages at $1,000. Upon a remittitur of $700 
the defendant’s motion for a new trial was 
denied. On appeal being prayed to the Appel- 
late Court the remittitur was set aside, and 
judgment entered for $1,000. The Appellate 
Court required a remittitur of $650, which was 
entered, and affirmed the judgment, and, evi- 
dently considering that a new or unsettled 
point of law was involved, granted a certificate 
of importance. 


We find no new or novel question in the 
case. The assignments of error raise the sim- 
ple questions whether the defendant owed a 
duty to the plaintiff, whether the doctrine of 
res ipsa loquitur applies, and the question of 
fact as to negligence. 


(1) Appellant contends that it owed no duty 
to the appellee; that there was no invitation, 
either expressed or implied, shown in the 
record. We do not so view the record. The 
declaration charges and the evidence shows 
that the playroom was conducted in connection 
with the business of appellant for the use and 
benefit of the children of customers. This 
necessarily implies a general invitation to any 
one in the store accompanied by children to 
make use of the playroom at all proper times. 
Pauckner v. Wakem, 231 Ill. 276, 83 N. E. 202, 
14L. R.A (N.S) 1118. Plaintiff being there 





by implied invitation, it was the duty of the 
appellant to use reasonable care in providing 
| a reasonably safe place for the plaintiff to play. 


(2) Appellant contends that the language of 
the declaration charging that the deiendant 
caused and permitted the handhold to become 
loose and defective must be construed to mean 
that the defendant knowingly caused and per- 
mitted the dangerous condition, and that, there 
being no evidence in the record of notice to 
the appellant of any defect, the allegation that 
the appellant permitted this condition to arise 
is not sustained by the proof. With this we 
do not agree. , The description given by the 
mother of the plaintiff as to how the accident 
occurred showed that the handhold pulled out 
of the toy horse; that it was not securely fas- 
tened, and became detached while the child 
was on the horse. These facts, taken with the 
duty on the part of the appellant to maintain 
a reasonably safe place for children to play, 
establishes a prima facie case of negligence. 
No testimony was offered on behalf of the ap- 
pellant on that question. The evidence showed 
that the appellant kept a servan: in attendance 
in this room. 


(3) It was not error on the part of the Ap- 
pellate Court to hold that the record sustained 
the finding of the jury as to negligence. The 
declaration charged specific negligence in al- 
lowing the handhold on the toy horse to be- 
come loose and out of repair, and the evidence 
showed that the accident was caused by such 
condition of the handhold. The doctrine of 
res ipsa loquitur does not, as is supposed, ap- 
ply to this case. It does not apply where there 
is evidence of specific negligence. That doc- 
trine is that, while negligence is not, as a 
general rule, to be presumed, yet where the 
injury occurs as the proximate result of an 
act which under ordinary circumstances would 
not, if done with due care, have injured any 
one, the case is taken out of the general rule, 
and becomes one in which there is a presump- 
tion of negligence; also where the instrument 
effecting the injury is shown to be under the 
management of the one charged with negli- 
gence or his servants, and the accident is such 
as in the ordinary course of things does not 
happen if those who have the management of 
such instrument use proper care, such fact af- 
fords reasonable evidence, in the absence of 
explanation by the defendant, to raise the pre 
sumption that the accident arose from negli- 
gence on the part of the one having the man- 
agement of such instrument In this case, as 
we have seen, the record shows negligence in 
permitting “ke hantho'd to become loose on 
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| 
the toy in question. Moreover, the declaration | 


charges such negligence. 


(4) Appellant also contends that the Court 
erred in giving the second instruction offered 
by plaintiff. This instruction is as follows: 


“The Court instructs the jury that, if you 
believe from the evidence that the plaintiff, 
Mary Jane O’Rourke, at the time of the acci- 
dent in question, was a child of the age of 
five years, then she cannot because of her 
tender years, be guilty of or charged with 
carelessness with respect to the accident in 
this case, so as to relieve at all any want 
of due care on the part of the defendant, 
Marshall Field & Co., so that if the jury 
further believe from the evidence that the 
accident causing the injury to plaintiff was 
due to want of due and ordinary care by the 
defendant, Marshall Field & Co., then you 
should find a verdict for the plaintiff.” 


The objection to this instruction is that 
there is no limitation in time, character, or 
place as to the want of due and ordinary care 
‘on the part of defendant, but that the instruc- 


tion is to find for the plaintiff without regard ; 
' playroom for children; that a horizontal lad- 


to when or where the lack of care occurred. 


Counsel cites in support of this contention | 
Herring v. Chicago & Alton Railroad Co., 299 ; 
In that case the in- ! 


Ill. 214, 182 N. E. 792. 
struction held bad told the jury, that, if they 
believed from a preponderance of the evidence 


that the plaintiff was injured while in the ex- 


ercise of due care and caution for his own 
safety at and pricr to the time of the acci- 
dent, through negligence of the defendant, the 
jury should find the defendant guilty. The 
objectionable feature of that instruction was, 
not that it did not limit the time of the oc- 
currence of negligence, but that it did not 
limit the negligence to that charged in the 
declaration, but authorized recovery for neg- 
ligence generally. The same distinction is to 
be drawn between the case at bar and the 
case of Gibbons v. Hoefeld, 299 Ill. 455, 132 
N. E. 425, also cited by appellant. We are 
of the opinion that the instruction is not open 
to the objection urged. Whether or not it is 
open to other objections is not here decided. 
The jury were told that if they believed from 
the evidence that the accident which caused 
the injury to the plaintiff was due to want of 
due and ordinary care on the part of the de- 
fendant, they should find their verdict for the 
plaintiff It is not necessary that negligence 
such as is charged here should have been opera- 
tive for any particular length of time or at any 
particular time. The declaration charges, in 








effect, that it was the present proximate cause 
of the injury to plaintiff. 

The record contains no reversible error, and 
the judgment will be affirmed. 

Judgment affirmed. 


NOTE—Children Injured by Playroom or 
Playground Appliances.—A city was held not 
liable for injuries sustained by a child, nine 
years of age, from an appliance proper for the 
use of children of more mature years, which 
was located in a portion of a public play- 
ground devoted to the use of children over 
twelve years of age. Bernstein v. Milwaukee, 
158 Wis. 576, 8 N. C. C. A. 624. 

Negligence in the maintenance of a play- 
ground slide, with a perpendicular ladder, when 
an inclined ladder with flat steps, or some 
other kind of chute for slides, would have 
been safer, is a question for the jury, where 
a child nine years of age was injured in a fall 
while attempting to make use of it. Holt v. 


' School District, 102 Wash. 442, 173 Pac. 335. 


The negligence of a school district in main- 
taining a swing is sufficiently shown by the 
breaking of an iron ring of considerable thick- 
ness, which was used in one position until it 
was worn down at the point of contact to a 
thin edge, which finally gave way. Kelley v. 
School District, 102 Wash. 343, 173 Pac. 333. 

It appeared that the defendant maintained a 


der, seven feet from the floor, was reached by 
a perpendicular ladder against the wall, that 
no mats were placed on the concrete floor to 
minimize the danger; that the horizontal lad- 
der was higher than necessary, and was not 


' supposed to be used by small children, who 


used the room; that a child, six years of age, 
who had been told not to use the ladders and 
knew it was wrong, did so at a time when no 
superiors were present, and fell and broke her 
arm. Held, thet the questions of negligence 
and contributory negligence were for the jury, 
and verdict for the plaintiff was sustained. 
Howard v. Tacoma School District, 88 Wash. 
167, 152 Pac. 1004, Ann. Cas. 1917 D 792. 
Other cases are Gorbman v. New York, 164 
N. Y. Supp 59 (boy hit by falling basketball 
goal); Indianapolis v. Baker, Ind. App. 125 N. 
E. 52 (boy thrown by unstable baseball baSe) ; 
Canon City v. Cox, 55 Colo. 264, 133 Pac. 1040 
(girl struck by falling teeter-board). These 
cases are contained in a note in 21 N. C. C. A. 
904-906. 








BOOK REVIEWS 


UNINCORPORATED ASSOCIATIONS AND 
BUSINESS TRUSTS 


The second edition of this work is just out. 
The author, Mr. Sydney Wrightington, is well 
and favorably known to the profession. The 


publishers are Little, Brown & Co., Boston. 


This book covers very much more than mere 
common law trusts. It covers the field of un- 
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incorporated associationS generally. However, 
the subject of business trusts was never so im- 
portant as now. Members of the profession 
generally do not seem to be well informed on 
the subject. Merely because in a particular 
instance a so-called common law trust is held 
to be a partnership, does_not mean that all 
common law trusts are partnerships. If it is 
a trust, it igs not a partnership. Mr. Wright- 
ington makes this clear in his able treatment 
of the subject. 

The author calls attention to the case of 
Crocker v. Malley (249 U. S. 223), as the most 
important case relating to business trusts. 
This case followed the reasoning of the Massa- 
chusetts Supreme Judicial Court in Williams 
v. Milton (215 Mass. 1). 

The work has been revised and greatly im- 
proved. References to newest cases have been 
added even while thé book was in press. It 
seems to be what the author hoped to make 
of it—a working tool for practitioners. Not 
the least of its valuable features is an appendix 
of forms. 

The book contains over 650 pages, and is 
bound in buckram. 


. 


THE LAW OF THE PRESS 


The West Publishing Company have just pub- 
Hshed The Law of the Press by William G. 
Hale, Dean of the Law School and Professor 
of Law. University. of Oregon. ; 

This is a book that every person having 
anything to do with journalism should read. 
All too often articles are published with the 
mistaken idea that their contents are privi- 
leged. Frequently we read matter copied from 
petitions just filed in cases, which a well-in- 
formed editor would rot let pass. If libelous, 
such matter is not privileged. 

The author is well equipped to deal with 
this subject. He states that the book is the 
fruitage of a course of lectures which he has 
given successively in two schools of journalism. 
He further states: The law of libel the jour- 
nalist has always with him. It follows him to 
the grave and lives after him to plague his 
estate. An all too prevalent practice of decid- 
ing pending cases before the courts are through 
with them, subjects the journalist to penalties 
for contempt of court.” 


The work is divided into subjects as follows: 


Introduction. 

Law, Courts and Legal Procedure. 
Libel. 

Right of Privacy. 

Publications in Contempt of Court. 





Constitutional Guaranties of the Freedom of 
the Press and Miscellaneous Statutes and Pos- 
tal Regulations Prohibiting the Publication and 
Circulation of Pernicious Writings. 

Copyright. 

Rights and Duties of News-Gathering 
Agencies. 

Contracts. 

Official and Legal Advertising. 


The law relating to the unauthorized use of 
photographs is just in process of development, 
and is treated under the title Right of Privacy. 


We quote further from the author’s preface: 


“Freedom of the press is of profound in- 
terest, not only to journalists, but to all man- 
kind. For a hundred years the subject, in 
its most important phases, lay dormant. 
Since the Great War, it, together with its 
bedfellow, freedom of speech, has been more 
thought about, more written about, and more 
frequently before the courts, than in all the 
previous history of the nation. The problems 
it presents are not solved. The line between 
liberty and license has not been drawn. Where 
it is drawn augurs good or ill for the future. 

“In collecting the various statutes, both 
state and federal, that pertain to the press, 
it is conceived that a work of interest and 
practical value has been done.” 


The book contains 512 pages, and is bound 
in durable buckram. 


EATON ON EQUITY 


The West Publishing Company have pub 
lished a second edition of Equity Jurispru- 
dence, one of the well-known series of horn- 
books. The first edition, published in 1901, 
was by Professor James W. Eaton, while the 
present edition is by Archibald H. Throckmor- 
ton, Professor of Law, Western Reserve Uni- 
versity. 

In the preparation of the second edition, no 
changes of a radical character have been made 
in the plan or scope of the book. The work of 
the editor has consisted principally in the cita- 
tion of recent cases and in the revision and ex- 
tension of the text in connection with topics 
concerning which there have been important 
developments in equity jurisprudence during 
the last twenty years; as, for example, in the 
granting of injunctions and the appointment of 
receivers. 

The book contains 726 pages, and is bound 
in buckram. The price of $4.50 is charged for 
it delivered. 
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DIGEST. 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
{igest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Automobiles—Agency.—To fix liability on 
automobile dealers for injuries in a collision occur- 
ring after working hours, while the‘r car was be- 
ing driven by an employee designated to demon- 
strate it to a co-employee, a prospective purchaser, 
it is not sufficient to show that their license plate 
required by the Motor Vehicle Act, §§ 7, 30 (Pa. 
St. §§ 970, 995) was on the car with their consent, 
but the injured party must show that the car was 
operated on business of the owners at the time of 
the accident; the presence of the license plate 
being merely prima facie evidence of ownership of 
the car.—Reed v. Bennett, Pa., 119 Atl. 827. 

2.—Drivers.—Where a motorist is running in 
excess of the speed limit, without knowledge that 
he is endangering or probably endangering the lives 
of others, if he runs down and kills a person, he 
is guilty only of manslaughter, in view of Thomp. 
Shan. Code, § 6444, defining manslaughter.— 
Shorter v. State, Tenn., 247 S. W. 985. 

3.——Warrant.—Defendant’s driving his car at 
an excessive speed and in a reckless manner when 
a deputy sheriff attempted to intercept his car for 
purpose of apprehending him was not excused by 
the fact that he did not personally have a war- 
rant; the warrant in the hands of the sheriff whom 
he accompanied, when cailed on to assist in mak- 
ing the arrest, being equivalent to one in his 
hands.—State v. Freeman, Me., 119 Atl. 668. 

4. Banks and Banking—Amount of Damages.— 
Where a bank in Austria refused on demand to 
pay an American resident 60,000 kronen on deposit 
to the latter’s credit, bank is liable for the value 
of the deposit on the date demand was made.— 
Orlik Ng Wiener Bank Verein, N. Y., 198 N. Y. 

-, 413. 

5.——Deposits.—If check exceeds amount of 
drawer’s deposit, bank may decline to pay it, and 
is not required to apply the deposit in partial pay- 
ment.—Castaline v. National City Bank of Chelsea, 
Mass., 188 N. E. 398. 

6.——Lien on Funds—That one for whom a bank 
collected money may acquire and enforce a lien 
on the funds in the hands of its receiver, it having 
become insolvent without paying him, he must 
trace and identify the money collected for him by 
the bank, as being on hand when the receiver 
took over its affairs; and it is not enough to show 
that the receiver took over a fund into which 
such money had been placed or with which it had 
been commingled.—J. Allen Smith & Co. v. Mont- 
gomery, Ala., 95 So. 290. 





7. Bankruptcy—Assets.—While a bankrupt, dur- 
ing the pendency of bankrupt proceedings against 
him, may settle a suit brought by him, he holds 
any proceeds so received as trustee for his credi- 
tors, and, if the settlement is made with the 
present intent to misapply the proceeds, for any 
such misapplication the parties making payment 
must make reparation, if at the time of the settle- 
ment they had reasonable grounds for believing 
that bankrupt intended such a conversion, in view 
of Rev. Codes Mont. 1921, §§ 7887, 7900, 7901.— 
Gunther v. Home Ins. Co., U. S. D. C., 286 Fed. 396. 

8.—Bonds —Where mortgage bonds issued by 
bankrupt corporation are payable to the mortgage 
trustees, or to bearer, or to the registered holder, 
the provable debt is represented by the bonds, and 
not by the mortgage, and is not provable by the 
trustees, unless they are also holders of the 
bonds.—In Re United States Leatheroid & Rubber 
Co., U. S. D. C., 285 Fed. 884. 

9.——Fraudulent Purchase.—An intention not to 
pay for goods purchased may be inferred, when 
the purchaser was so hopelessly insolvent at the 
time of the purchase that he could not reasonably 
have expected to pay for them without giving a 
preference voidable under the Bankruptcy Law, 
and such purchases are therefore fraudulent.—In 
Re Morrill-Mascott Co., U. S. D. C., 286 Fed. 449. 

14.——Representations.—A statement by a mem- 
ber of bankrupt firm, at the time of purchase of 
goods on credit, that two months before they took 
in a new partner with fresh capital and that an 
inventory then made showed net assets above lia- 
bilities of over $50,000, held not such a false repre- 
sentation of present worth as to entitle the seller 
to reclaim the goods sold.—In Re Garfinkel,U. S. 
C. C. A., 286 Fed. 374. 

11. Brokers—Negligence.—In action by seller 
against merchandise broker, for failure to advise 
seller of buyer’s cancellation of order for car of 
beans, resulting in damage to the seller from hav- 
ing shipped the beans without knowing of can- 
cellation, and having to sell them at a loss when 
refused by the buyer, the question whether the 
seller was precluded from recovering such dam- 
ages by its negligence in shipping, before return 
of contract signed by the buyer, held for the trial 
court.—Mason Produce Co. v. Harry C. Gilbert 
Co., Ind., 1388 N. B. 100. 

12. Bills and Notes—Consideration.—The issue 
of corporate stock, without consideration at the 
time, may be a sufficient consideration for the 
giving of a promissory note, of the face value of 
the stock, at a later date.—Peerless Battery Mfg. 
Co. v. Hand, Neb., 192 N. W. 228. 

13. Carriers—Dead Body.—Where an _ express 
company ordered an undertaker to prepare and 
ship a body, stating that the money for the under- 
taker’s expenses was at the point of destination, 
and to ship it C. O. D.. and in reliance on that 
order the body was shipped, the undertaker was 
not liable for express charges on either the orig- 
inal shipment or for the body’s return after iden- 
tification proved it not to be the one for which 
a deposit guaranty was made by supposed relatives. 
—Frank Livery & Undertaking Co. v. American 
Ry. Exp. Co., Mo., 247 & W. 1031. 

14. Carriers of Passengers—Fare.—Where a 
street railroad company accepted a franchise which 
amounted to a contract binding the company to 
accept the fare stated therein as a maximum for 
the whole franchise term, the company cannot 
thereafter complain that the rates sé contracted 
are too low to give a reasonable return.—City of 
Paducah v. Paducah Ry. Co., U. S. S. C., 43 Sup. 
Ct 335. as 

15.—Negligence.—Proof that plaintiff's foot, as 
he was alighting from defendant’s car to the rail- 
way platform, came in contact with a small elec- 
trical fuse which rolled under his foot and threw 
him to the platform, resulting in an injury, with- 
out proof that defendant or its servants were re- 
sponsible for its presence, or that it had been 
there long enough to charge defendant with notice 
of it, coupled with the fact that such fuses were 
purchasable by any one where electrical supplies 
are sold, does not permit the inference that its 
presence on the platform was due to the negligence 
of the defendant for which an action will lie.— 
Maphet v. Hudson & M. Ry. Co., N. J., 119 Atl. 
777. 
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16. Commerce—Switching Crew.—Where the fore- 
man of a switching crew was taking cars to a 
factory to be loaded with goods to be shipped to 
other states, and was going to get cars at the 
factory loaded with shipments to points outside 
the state, he was engaged in “interstate com- 
merce,”” so as to bring him within the federal 
Employers’ Liability Act (U. S. Comp. St. §§ 8657- 
8665), and he was not within the Workmen’s Com- 
pensation Act.—Jeneary v. Chicago & I. Traction 
Co., IL, 188 N. EB. 203. 


17.——Taxation.—The occupation tax of 2 per 
cent of the gross receipts of a pipe line company 
whose line is entirely within the state, or 2 per 
cent of the proportion of its gross receipts which 
its lines within the state bear to its total lines, 
levied by Rev. St. art. 7374, is levied against in- 
terstate as well as intrastate business, and pro- 
vides no way to separate them, since the propor- 
tion of lines within the state does not contro] the 
proportion of intrastate business.—State v. Humbie 
Pipe Line Co., Tex., 247 S. W. 1082. 


18.——Trade-Mark.—Evidence that trade-marked 
goods were bought and delivered to buyer in Mary- 
land, and buyer then shipped them to himself in 
Virginia, held to have no tendency to estabish in- 
terstate use of the trade-mark.—Worden v. Can- 
naliato, U. S. C. C. A., 285 Fed. 988. 


19. Constitutional Law—Discriminating Ordi- 
nance.—An ordinance prohibiting the operation of 
a structure or machine for breaking up scrap iron 
at any place south of a designated street within 
the city, if within 300 feet of a dwelling, is arbi- 
trary and discriminatory, where the operation of 
such business under simflar conditions was per- 
mitted north of that street, and violates Const. 
art. 1, § 6, providing that a person shall not be 
deprived of his property without due process of 
law.*-Peop'e v. Levine N. Y., 198 N. Y. S. 328. 


20. Railroad Commission.—Sp. Acts Fla. 1921, 
c. 8974, providing for the fixing of gas rates by 
the city commission of Jacksonville, and for ap- 
peal to the Railroad Commission, or the action 
of the commission thereunder._in fixing gas rates, 
without giving a gas company any hearing, did 
not deny it due process of law, or the equal pro- 
tection of the laws, in violation of Const. Amend. 
14, where it was given the prescribed notice, and 
had opportunity to appeal to the Railroad Com- 
mission, where it could have had a hearing.—Jack- 
sonville Gas Co. v. City of Jacksonville, Ui. S. D. 
C., 286 Fed. 404. 


21. Contracts—Time Limits.—Where defendant 
sold plaintiff the good will and stock in trade of a 
shoe repair and hat cleaning business. and cove- 
nanted not to engage in the same business within 
five blocks of plaintiff’s business, this covenant 
was valid and enforceable, though no time limit 
7 — v. Marmone, N. Y.. 198 N. 


22. Corporations—Attachments.—Under General 
Corporation Act, § 84, providing that a foreign cor- 
poration admitted to do business within the state 
shall enjoy the same, but no greater, rights and 
privileges, and be subject to all the liabilities im- 
posed upon domestic corporations of like char- 
acter, a corporation, organized under the laws of 
another state. but having a permit to do business 
within the state, and actually doing business 
therein, is not subject to attachment as a non- 
resident.—Charles Friend & Co. v. Goldsmith & 
Seidel Co., Ill., 188 N. B. 185. 


23. Estoppel.—In an action by stockholders in 
behalf of the corporation to recover for the wrong- 
ful issue of stock to promoters in exchange for 
property at an excessive value, where the stock- 
holders acquired their stock with full opportunity 
for investigation into the conditions and assets of 
the corporation, they were estopped from repudiat- 
ing the transaction by which stock was issued to 
the promoters.—Colville Valley Coal Co. v. Rogers, 
Wash., 212 Pac. 732. 


24..—-Jurisdiction.—That a foreign corporation, 
which has no office or agent in a state to conduct 
its business, occasionally sends an officer or agent 
into the state to purchase goods for delivery in 
its home state, does not constitute doing business 
in the foreign state for the purposes of jurisdic- 











tion.—Rosenberg Bros. & Co. v. Curtis Brown Co., 
U. S. D. C., 285 Fed. 879. 

25.——Location of Transaction.—That orders for 
goods were given in this state to a representative 
of a foreign corporation, and were transmitted by 
him to the home office for acceptance, after which 
goods were shipped from home office to the buyer 
in this state, there being no proof that any of 
these contracts of sale were completed in this 
state, was not “transacting business in this state’’ 
under Revised Corporation Act April 21, 1896 (P. 
L. p. 307) § 97, though payment was made by 
buyer upon delivery in this state.—Dickerson, Inc. 
v. Levine, N. J., 119 Atl. 783. : 


26.—Preferred Stock.—Priority of preferred 
stock, which extends to dividends and sometimes 
to distribution of assets in case of insolvency, is 
only over common stock, in the absence of clear 
and definite legislative authority for giving priority 
over creditors.—Kinston Cotton Mills v. Wachovia 
Bank & Trust Co., N. C., 115 S. E. 883. 


27.——Purpose.—Where the purpose of a laundry 
corporation was to lease and otherwise deal in real 
estate and personal property, and to do anything 
to enhance the value of the company’s property or 
rights, the power to conduct lumber operations was 
thereby conferred.—People’s Wet Wash Laundry 
Co. v. Dubeau, N. H., 119 Atl. 706. 


28.—-Service.—The statute relating to substi- 
tuted service of process on a foreign corporation 
doing business in this state which provides that 
such corporation shall designate an agent upon 
whom process may be served, or if he die, resign, 
or cannot with due diligence be found, then upon 
the Secretary of State, is only applicable to suits 
relating to business transactions carried on in this 
state, and not to causes of action arising in other 
states.—Kane v. Essanay Film Mfg. Co., N. J., 
119 Atl. 779%. 

29. Covenants—Private Dwelling.—Within a 
covenant restricting the use of the premises to the 
purpose of a private dwelling, a “private dwelling” 
is a place or house in which a person or family 
lives in an individual or private state, and the 
covenant is violated by the conversion of a house 
theretofore used as a residence for a single family 
into a residence for two families, even though the 
outward appearance of the house was not mate- 
rially affected.—Paine v. Bergrose Development 
Corporation, N. Y., 198 N. Y. S. 311. 

30. Garage Keepers—Limit Liability—A garage 
keeper, by posting a sign in his place of business 
that he was not liable for theft, cannot so limit 
his liability—Cascade Auto Co. v. Petter, Colo., 
212 Pac. 823. 

31. Insurance—Accident.—Where a dentist, at 
insured’s request to extract a tooth, administered 
nitrous oxide gas, which, because of insured’s ab- 
normal condition, resulted in death, the death was 
not accidental, and hence not covered by a policy 
insuring against a bodily injury, which is the 
direct and proximate result of and caused exclu- 
sively by external, violent and accidental means.— 
Barnstead v. Com’! Travelers’ Mut. Acc. Ass’n, 
N. Y., 198 N. Y. S. 418. 

32.——Date of Accident.—A railway fireman, in- 
jured on the night of September 15th, but who 
continued to work until his usual quitting time 
and also worked one or two nights thereafter, but 
ceased to work not later than the morning of the 
18th and possibly the morning of the 17th, and died 
thereafter without being able to resume work, held 
continuously disabled from the date of the acci- 
dent within the meaning of an accident policy.— 
Martin v. Travelers’ Ins. Co., Mo., 247 S. W. 1024. 

33.——Family Physician.—Where on making ap- 
plication for membership in a fraternal beneficial 
association insured was asked to give the name 
of his family physician, and answered that he had 
had none for 12 years, evidence that a physician 
had waited on his wife at childbirth in less than 
12 years did not render the answer false so as to 
defeat a recovery on the certificate, since such 
physician could hardly years afterward be de- 
nominated a “family physician.’”—Cromeens _v. 
Sovereign Camp, W. O. W., Mo., 247 8. W. 1033. 

34.——Fraud.—Where an applicant for life insar- 
ance who knew she had a retroflexed uterus ac- 
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eompanied by painful symptoms stated that she 
had no uterine or ovarian disease proof that ac- 
cording to correct medical usage these conditions 
amount to a disease does not necessarily establish 
fraudulent misrepresentation on her part.—Gallc- 
way v. Prudential Ins. Co., Kan., 212 Paa 887. 


35.—Restrictions.—There can be no recovery 
for the destruction of “‘patterns,’’ where one part 
of the policy insured ‘‘machines and machinery of 


every description and all tools, utensils, articles, 
implements and appurtenances used in the busi- 
ness not herein specifically mentioned,’’ and an- 


other part of the policy provides that the company 
“shall not be liable for loss to patterns unless 
liability is specifically assumed hereon,” and no- 
where in the policy was liability specifically as- 
sumed for loss to patterns.—Excello Clothing Co. 
v. Marquette Nat. Fire Ins. Co. of Chicago, IIl., 
N. J., 119 Atl. 794, 


36.——Transfer of Policy.—A clause in a policy 
of insurance, which in general terms prohibits its 
assignment before loss, should be construed as only 
intending to prohibit a complete and absolute 
divestiture of title by the insured, and not a mere 
conditional transfer to a creditor, which in effect 
would only give the creditor a lien on the proceeds 
of the policy in the event of loss, to secure his 
unpaid indebtedness.—Sheridan v. Pacific States 
Fire Ins. Co., Ore., 212 Pac. 783. 


37.— Transporting Passengers.—Testimony by 
the owner of the insured automobile that he had 
abandoned his purpose of engaging in the hacking 
business, after securing his license and identifica- 
tion card, and that the only money he had received 
for carrying persons in his automobile was in the 
case of relatives or friends, who voluntarily paid 
him after the transportation, held sufficient to 
warrant the jury in finding he did not transport 
passengers in the automobile, so that it was error 
to instruct a verdict for the insurance company.— 
Marks v. Home Fire & Marine Ins. Co., U. S. C. 
©. A., 285 Fed. 959. 


38. Warranty.—A warranty in an automobile 
insurance policy that the car was fully paid for by 
the assured and was not mortgaged or otherwise 
incumbered is of no effect under Pub. St. 1901, c. 
170, §§ 2, 18. unless assured intentionally and 
fraudulently either represented and stated to the 
insurer that his (assured’s) automobile was not 
mortgaged, or concealed the fact of the mortgage 
from -the insurer.—Davidson v. American Cent. 
Ins. Co., N. H., 119 Atl. 701 


39. Internal Revenue—Income Tax.—Under Rev- 
enue Act, 1921, § 213, a citizen of the United 
States is subject to income tax though residing in 
a foreign country and though his income is derived 
solely from tangible property permanently located 
in that country, and the imposition of such tax 
is within the power of Congress and is not uncon- 
stitutional as a taking of property without due 
process of law.—Cook v. Tait, U. D.. C., 286 
Fed. 409. 

40.——Manufacturer.—One who purchased auto- 
mobile trucks without bodies from one seller and 
bodies from another, and solid the completed trucks 
at retail, was a “manufacturer” or ‘producer’ of 
the trucks, within Act Feb. 24, 1919, § 900 (Comp. 
St. Ann. Supp. 1919, § 6309 4/5a), imposing a tax 
on manufacturers or producers of automobile 





trucks.—Klepper v. Carter, U. S. C. A., 286 
Fed. 370 
41. . Intoxicating Liquors—Intent.—The law of 


conspiracy can apply only to subjects capable of 
entertaining a criminal intent, and where, in a 
condemnation suit by the state against an auto- 
mobile, under the Act Gen. Assem. March 28, 1917 
(Acts Ex. Sess. 1917, p. 7), it indisputably appears 
that the particular vehicle against which the pro- 
ceeding was brought was not being used for the 
purpose of conveying any liquors therein, the ac- 
tion is not maintainable on the theory that at the 
time of the seizure the owner was using the auto- 
mobile as a pilot for other cars which were carry- 
ing liquor, and that the defendant vehicle is thus 
to be held responsible for “assisting, aiding, and 
abetting the other cars in the transportation of in- 
toxicating liquors.’”-—Underwood v. State, Ga., 115 


S. E. 919 





42. Joint-Stock Companies and Business Trusts 
—Act by Adoption.—One of the trustees of an un- 
incorporated association, who did not sign a lease, 
naming the trustees as lessors, could adopt the 
action of the other trustees in signing it, and, 
having adopted their act, could join in an action 
to enforce the agreement to pay rent.—Hull v. 
Newhall, Mass., 1388 N. E. 249. 

43. Landiord and Tenant—Dwelling.—Where an 
apartment designed for dwelling purposes and hav- 
ing a bedroom was used by the tenant in his pro- 
fessional work,. and he occupied another apart- 
ment, containing a dining room, bedroom and 
kitchen, for dwelling purposes, even though he 
occasionally slept in the first apartment, and had 
meals served when busy, such user was merely 
incidental to the professional work, and did not 
constitute ‘“‘occupation as a dwelling,’’ within hous- 
ing laws.—No. 11 East Sixty-Eighth Street v. 
Hirsch, N. Y., 198 N. Y. S. 600. 


44. Livery Stable & Garage Keepers—Conver- 
sion.—Where, in a suit in trover, there was evi- 
dence to the effect that the property sought to be 
recovered—towit, an automobile—belonged to the 
plaintiff and had been ieft by him with the de- 
fendant for the purpose of being repaired, and that 
the defendant, who denied receiving the property 
from the plaintiff, but who claimed title to the 
property from a third person, had sold the prop- 
erty before suit was brought, even though the 
plaintiff had made no demand on the defendant 
for a return of the property, a verdict for the 
plaintiff was authorized.—Evans v. Grier, Ga., 115 
S. E. 921. ; 

45. Master and Servant—Intent.—Where a child 
2 years and 11 months old climbed into defendant’s 
truck, and fell out without the driver’s knowledge 
after the truck was started, the act of the driver 
in failing to remove the child was not wiilful or 
wanton, so as to impose liability on defendant; the 
tender age of the child injured though relieving it 
from any charge of contributory negligence, not 
altering its status as a trespasser.—Perrin v. 
Glassport Lumber Co., Pa., 119 Atl. 719. 


46.— Ratified Acts.—The defendant furnished 
his minor sons an automobile in which to drive to 
and from school, and one of the sons, while using 
the car for such purpose, negligently injured plain- 
tiff. The father had directed the sons to drive 
from home directly to a certain garage, leave the 
car there till close of school, then drive directly 
home; the father knew that his orders had been 
violated, but permitted the sons to continue using 
the car thereafter. The sons drove the car, on the 
day in question, to a garage, then took the car 
out a few minutes before school opened, and with 
some companions drove near the school building 
for a pleasure ride, during which plaintiff was 
injured. Held under the rule announced in Ryne 
v Liebers Farm Equipment Co., 107 Neb. 4654, 
186 N. W.. 358, the issue was properly submitted to 
the jury.—Galpin v. Fisher, Neb., 192 N. W. 205. 


47. Municipal Corporations—Agency.—That a 
city operated its waterworks by a board of water- 
works trustees, created by Acts 38th Gen. Assemb. 
c. 288, making the board responsible to the city 
council, held not to relieve the city from liability 
for negligence construction of the waterworks in 
its proprietary capacity, the board being merely 
the agent of the city.—Miller Grocery Co. v. City 
of Des Moines, Iowa, 192 N. W. 306. 


48.—Description of Sewer.—Under Rev. St. 1919, 
§ 8132, relating to construction of sewers for cities 
of the second class, and providing that the city 
council shall pass an ordinance prescribing the 
dimensions and materials to be used in the pro- 
posed sewer, an ordinance describing such dimen- 
sions and materials by reference to the plans and 
specifications of the city engineer on -file in his 
office is a sufficient description to comply with 
the statute.—Lee v. Rogers, Mo., 247 S. W. 1021. 


49.—Police Powev.—Where the purpose of an 
ordinance of Baltimore, exempting certain motor 
vehicles from the. application of the rule of Code, 
art. 56, § 163, re-enacted by Laws 1920, c. 506, § 1, 
requiring them to yield right of way to other vehi- 
cles on a street or road approaching from the 
right, was only to grant certain priorities when 
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human life might be at stake, good order im- 
periled by risk, or loss by fire, which are withir 
the police power granted to the city by its charter, 
it is valid.—State v. Brown, Md., 119 Atl. 684. 


50.—tUnreasonable Ordinance.—An _ ordinance, 
passed without such authority, which provides that 
it shall be unlawful to erect a filling station within 
100 feet of a residence, to be used in furnishing 
customers gasoline and oil for motor vehicles with- 
out the consent of the city commissioners, is an 
arbitrary -and unreasonable exercise of municipal 
authority, and is void.—Julian v. Golden Rue Oil 
Co., Kan., 212 Pac. 884. 


51. Negligence — Evidence.—Testimony _ that, 
when plaintiff, who was injured while riding in 
defendant’s automobile, remonstrated with defend- 
ant and admonished him to be more careful, he 
answered that he carried liability insurance, is 
competent on the issue of negligence, having a 
tendency to prove it.—Herschensohn v. Weisman, 
N. H., 119 Atl. 705. 


52. Sales—Acceptance.—lIf, as claimed, an agent 
of the seller of a tractor, when requested by the 
buyer to read the contract to him because he did 
not have his glasses with him, fraudulently 
omitted a part of the contract requiring notice of 
any breach of warranty to be given within six days 
after delivery, he was guilty of such wrong as, on 
seasonable application, would have warranted a 
court of equity in setting the contract aside, but 
where the buyer was furnished a copy of the con- 
tract and had full opportunity to examine it in his 
own home before delivery of the tractor, he had 
no right to rely upon the reading of the contract 
by the agent, and was bound by such provision.— 
Jewell v. Massillon Engine & Thresher Co., Ky., 
247*S. W. 1117. 


53. Conditional.—A contract which on its face 
purported to be a lease of an automobile with op- 
tion to purchase at the end of the term, but which 
recited a payment of nearly one-half the total 
consideration as alleged rental in advance, and 
required the payment, if the option was exercised, 
of only $1 in addition to the prescribed rental, was 
manifestly intended as a conditional sale, and not 
as a lease, so that the failure to record it under 
Code D. C. § 547, defeated the right of the seller 
to recover the automobile from a subsequent bona 
Gen ae v. Drew, U. S. C. C. A., 285 
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54. Searches and Seizures—Forgeries.—Const. 
U. S. Amends. arts. 4 and 5, and Const. N. Y. 
art. 1, § 6, relating to unreasonable searches and 
seizures, do not entitle a defendant indicted for 
forgery to have instrumentalities for the commis- 
sion of that crime returned to him, though they 
were secured by an unauthorized search of defend- 
ant’s residence by a _ state officer.—People v: 
Bowen, N. Y., 198 N. Y. S. 306. 


55. Taxation—Banks.—Section 5887, Comp. St. 
1922, relating to the duty of the assessor in taxing 
shares of stock in banks, banking associations and 
trust companies, in so far only as it declares ‘“‘such 
capital stock shall thereupon be listed and assessed 
by him at the same rate as tangible property is 
assessed in the taxing district where the principle 
place of business of such association, bank or com- 
pany is located,” is invalid as to national banks, 
because it conflicts with the act of Congress for- 
bidding states to tax shares of a national bank at 
a greater rate than is assessed upon other moneyed 

i and, with national banks excluded from 
its operation, it is also invalid as to state banks, 
because the latter would then be taxed at a higher 
rate than national banks, and therefore the taxa- 
tion would conflict with that part of the state 
Constitution requiring taxes to be uniform as to 
class. Rev. 
9784); Const. Neb. art. 8, § 1.—State Bank of 
Omaha v. Endres, Neb., 192 N. W. 322. 


56.——Contemplation.—Under the Transfer In- 

heritance Tax Act a transfer, if made in contem- 

plation of death, is taxable notwithstanding it be 

by way of bargain or sale, with consideration pass- 

= ee Re Hall’s Estate, N. J., 
tl. . 








57.——Effective at Death.—On December 12, 
1917, settlor created a separate trust of stock for 
the benefit of others, reserving the power to vote 
the stock, and to revoke or modify the trust, and 
forbidding the sale of the stock until his death. 
Later an extraordinary dividend in cash was dis- 
tributed, and on March 9, 1918, settlor modified 
the trust by withdrawing the stock, but leaving 
the cash in trust. Settlor died shortly thereafter. 
Held, that the transfers were not taxable under 
Tax Law, § 220, subd. 4, on the theory that they 
took effect in enjoyment at grantor’s death.—In Re 
Kountze’s Estate, N. Y., 198 N. Y. S. 442. 


58.——Equality.—Where owners of certain lots 
admitted that the assessment of their lots was 
less than their market value, but claimed it was 
inequitabie because at a different rate from assess- 
ments of other lots in the neighborhood, proof that 
one lot in the vicinity was assessed at a lower 
ratio to its value than complainants’ lots, thereby 
showing only that the lot was assessed too low, 
does not entitle owners to a reduction of their 
assessment, which would introduce more inequal- 
ity, but the proper remedy was by an increase of 
the assessment of the lot assessed too low.—Davis 
v. Angerman, Iowa, 192 N. W. 129. 


59.——Machinery.—Machinery used for the manu- 
facture of ice and beer, part of which machinery 
rested on the floor by its own weight and part of 
which was fastened to the floor or walls, all of 
which machinery could be dismantled and removed 
with relatively small injury to the building, though 
removing would destroy some of the compresses 
and freezing tanks, held ‘personal property” 
within Tax Law, § 219-1, providing that ‘personal 
property” for the purpose of exemption from taxa- 
tion shall include any movable machinery used for 
trade or manufacture, not essential to the support 
of the building and removable without material in- 
jury thereto.—Leonhard Michel Brewing Co. v. 
Cantor, N. Y., 198 N. Y. S. 284. 


60.—Remedy at Law.—Held, following Wall v. 
Borgen, 188 N. W. 159, that, where a tax can be 
enforced only in the manner and by the pro- 
cedure provided by the general tax laws, those 
laws afford an adequate remedy if the tax is illegal, 
and a suit to enjoin the county officers from dis- 
tributing the money collected by the alleged illegal 
tax cannot be maintained.—Braddock Iron Mining 
Co. v. Erskine, Minn., 192 N. W. 193. 


61. United States—Interest.—In the absence of 
a stipulation to pay interest, or a statute allowing 
it, interest cannot be recovered against the United 
States on unpaid accounts or claims.—Seaboard Air 
Line Ry. Co. v. United States, U. S. S. C., 43 
Sup. Ct. 354. 


62. Vendor and Purchaser—Restricted Title.— 
Vendor’s title by deed providing that the property 
shall not be used for a blast furnace or a foundry, 
and that no factory shall be erected within 40 feet 
of the street line, was unmarketable, and a pur- 
chaser for manufacturing purposes was entitled 
to recover his deposit.—Vibroplex Co. v. Jacob May 
Realty Co., N. Y., 198 N. Y. S. 327. 


63. Witnesses—Life Insurance.—Burns’ Ann. St. 
1914, § 523, providing that no agent negotiating or 
continuing a contract with one since deceased may 
testify for his principal in any suit on or involving 
such contract as to matters occurring before de- 
cedent’s death against the latter’s legal representa- 
tives or heirs, unless called by them, is inapplica- 
be to an action on a life insurance policy by the 
beneficiary thereunder.—Gary Nat. Life Ins. Co. v. 
McQuaid, Ind., 138 N. E. 353. 


64. Workmen’s Compensation Act—Extrahaz- 
ardous Business.—Where a Nebraska corporation, 
engaged in taking contracts for equipping boarding 
outfits and furnishing board to railroad laborers, 
built no houses for its business, but rented a store- 
room in Illinois and a similar one in Nebraska, for 
storing kitchen and camp supplies, it was not en- 

in an extrahazardous occupation of erection. 
maintaining, removing. remodeling or demolishing 
of structures, within Workmen’s Compensatiin Act, 
§ 3, par. 1, so as to bring it automatically under 
the act.—Omaha Boarding & Supply Co. v. Indus- 
trial Commission, Ill., 138 N. E. 106. 








